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LORD JUSTICE CLARKE: This is an application for leave to appeal against the order of His Honour Judge Paynter‑Reece at the Romford County Court made on 17th December 1998 in which he refused to set aside a warrant for the restitution of property at 18 Gregory Road, Chadwell Heath, Romford.  The notice of appeal also seeks an order that an earlier order for possession of the property and a warrant for possession be set aside and that the defendant be reinstated in the premises.
      The background to the order of 17th December may be summarised in this way.  The respondent council was the landlord and the applicant was the tenant of the property.  I am not sure when the applicant first became the tenant but it appears that for some considerable time his rent was being paid direct to the council by the DSS in the form of housing benefit.  Unfortunately in about April 1997 the DSS stopped paying housing benefit with the result that the applicant's rent account began to go into arrear.  It appears that the reason for this was that the DSS took the view that the applicant's income, which was in the form of a war  pension, was by then such that he was no longer entitled to income support or housing benefit.
      On 5th June 1997 the applicant's solicitors were informed of the position by the council and the applicant was invited to make a further claim for standard housing benefit.  It appears that no such application was made at that stage.  On 22nd September 1997 the council served a notice on the applicant under section 83 of the Housing Act 1985.  It notified the applicant of the council's intention to apply to the court for an order requiring him to give up possession of the property on Ground 1 of Schedule 2 of the Housing Act 1985, namely non‑payment of rent.  The arrears were said to be £1,508.61 as at 16th September.
      On the same day, 22nd September 1997, the applicant filled in a form, which must, I think, have been sent to the council, in which he gave the following reason for non‑payment of rent:
 
"Currently in a legal dispute with Benefits Agency regarding entitlement to income support ‑‑ awaiting High Court hearing ‑‑ unable to clear the arrears."
  
On 20th October 1997 the council sent the applicant a letter before action.  A summons for possession was issued on 6th or 7th December 1997.  On 18th November  1997 the applicant wrote to the council's solicitors complaining about vandalism and the like, but also saying expressly that he would not be opposing the council's application for possession of the property. He concluded "in short you are welcome to it."
      However on 15th December 1997 he applied for housing benefit.  On 6th January 1998 the council asked for further information in connection with the claim. On 7th January the court ordered the applicant to give the plaintiff possession of the property on 4th February 1998 unless he paid the arrears of rent and costs, namely a total of £2,629.88, before that date.  The applicant has said this morning that he was not served with the particulars of claim and indeed that he was unaware of the hearing on 7th January.  However I, for my part, am quite satisfied that he knew that the council were taking proceedings for non‑payment of rent.  On 3rd February the applicant made a further application for housing benefit, although it is not clear whether he replied to the council's letter of 6th January.
      The council obtained a warrant for possession and arranged for it to be executed on 8th April.  In the meantime on 6th April the applicant gave notice of an application to set aside the warrant and indeed to join  the Secretary of State for Social Services as a third party.  That application was supported by an affidavit sworn on 7th April.  On the same day the court suspended the warrant for four weeks on terms inter alia that the applicant pay £2.50 a week of any arrears.  In the event the warrant was not executed.
      The council subsequently tried to ascertain what the problem was about housing benefit.  It appears to have been informed that the applicant was complaining that housing benefit should not have been withdrawn and that the DSS was using or had used the wrong regulations in concluding that the applicant was no longer entitled to it.
      On 20th May the council's director of finance wrote to the applicant asking him to fill in a form and to provide evidence of income from 22nd September 1997. He added that if he did not receive a reply within 14 days he would assume that the applicant did not wish to proceed with the claim for housing benefit.  We have not seen any reply which was sent to that letter.
      However that may be, on 16th July the council gave notice of its intention to enforce the order for possession on 10th August.  On 23rd July the applicant gave notice of an application to set aside the warrant for possession.  On 30th July the council's housing  benefit officer made a statement to the director of finance setting out the position as she saw it.  It includes some complications but essentially confirms that the applicant was not entitled to housing benefit as from May 1997, although it appears that some had been paid, it was said, in error.  She also refers to the fact that the applicant had not made a fresh claim for housing benefit.
      On 3rd August the court adjourned the application to set aside the warrant until 26th August but suspended its execution in the meantime.  On the same day the applicant applied for backdated housing benefit, saying that the reason for not claiming it before was a dispute with the Benefit Agency.  He appears to have done so more or less at the direction of the district judge.
      I should interpose to say that we have been referred by the applicant to the decision of this court in Haringay Borough Council v Powell (1996) 28 HLR 798. Paragraph 2 of the headnote reads:
 
"One of grounds for seeking possession is that 'rent lawfully due from the tenant has not been paid': Housing Act 1985, Schedule 2, Part 1, paragraph 1. Although entitlement to housing benefit does not mean that the rent is not lawfully due, disputes over housing benefit will be relevant to the court's discretion in making or suspending a possession order."
  
It follows from that decision that one of the factors  which the court must take into account in deciding whether to make a possession order is the entitlement of the tenant to housing benefit.  It is quite clear from the events which occurred in 1998 that the court did indeed take the housing benefit position into account.
      The period in respect of which backdating was sought was, first, 10th March 1997 to 4th January 1998 and, secondly, 22nd April 1998 to 9th August 1998.  The reason for the gap appears to be that housing benefit had been paid in the meantime, although there is a suggestion that it should not have been.
      On 15th August 1998 the applicant made a further application to the court for an order: (1) to set aside the possession order of 7th January 1998 together with the warrant for possession; (2) alternatively leave to appeal against the order; (3) that all other proceedings be stayed in the meantime.
      On 24th August 1998 the claim for backdated housing benefit was refused on the ground that good cause had not been established.  The applicant was informed in writing that a request for a review must be made within six weeks of 24th August.  We have not seen any evidence showing that such a request was made.  The reason given for the refusal appears to have been the following: 
 
"Mr Dawson has been in continuous contact with our offices since 1997 and has been advised and invited on numerous occasions to make a claim which he has failed to do throughout the above periods."
  
However that may be, the applicant failed to appear on 26th August 1998 on his adjourned application of 23rd July.  The application was dismissed.
      On 3rd September the applicant was notified of a new execution date, namely 16th September.  However on 16th September the applicant's application of 15th August was adjourned to 10th November to allow him to appeal against the decision over backdated housing benefit.  The warrant was accordingly not executed. On 5th October the six week period expired.  On 10th November the applicant did not attend on the adjourned application of his application of 15th August but he wrote to the court.  The application dated 15th August was accordingly dismissed.  An order for costs was made and leave was given to reinstate the warrant.
      On 2nd December a notice was served on the applicant, notifying him of the new date for execution of the order for possession, namely 11th December.  On 11th December the warrant was executed.  The council then took possession of the property.  However at some  time between 11th and 14th December the applicant regained possession.  On 16th December the council made an ex parte application to the court for a warrant of restitution under CCR order 26 rule 17(4).
      Although the applicant has stated this morning that he was denied sight of the court file, he applied to the judge on 17th December for an order setting aside the warrant of restitution.  He was thus heard by the judge.  His application was however dismissed and leave to appeal was refused.  On 22nd December a notice of appeal was lodged with this court.
      On 23rd December the applicant made a further application for the return of certain goods said to have been removed from the property by or on behalf of the council.  As I understand it that application has been listed to be heard in early January.
      It is clear from that outline of the facts that no attempt was made to appeal any of the orders of the county court to this court until the order of 17th December refusing to set aside the order of restitution.
      Counsel for the respondent authority correctly submits in his outline submissions that there could be no conceivable basis for setting aside the warrant of restitution without also setting aside the order and  warrant for possession because the order for restitution depends upon the validity of the order for possession made on 7th January and the warrant for possession executed on 11th December.  It is no doubt for that reason that the applicant has put his grounds of appeal in this way:
 
"1. The learned judge was wrong in law not to hold, that,
 
(a) the plaintiff obtained their order for possession of the property by fraud and deception
 
(b) that no rent was owing to the plaintiff at that time, and,
 
(c) the plaintiff waived any alleged breach by accepting rent thereafter, and,
 
(d) the warrant for restitution was a nullity.
 
2.  The learned judge misdirected himself in law by failing to hold, that
 
(a) the defendant was or should have been receiving housing benefit and council tax rebates,
 
(b) the plaintiffs were negligent and in breach of statutory duty not to continue the defendant's claim."
  
It is to be observed that those grounds do not include an assertion that the particulars of claim were not served upon the applicant.  I have already indicated my view that it is quite clear that the applicant was fully aware of the nature of the council's claim.
      Even if this were an application for leave to  appeal against the order for possession out of time, which it is not, there would be no possible basis for granting it.  The chronology which I have set out shows that the applicant had every opportunity to seek leave to appeal earlier.  Moreover there is no explanation as to why no steps were taken to challenge subsequent orders of the court, including in particular that of 10th November dismissing the applicant's application of 15th August.
      The applicant has taken no sufficient steps to obtain housing benefit within the relevant period.  The essential problem in this case is that there has been a dispute between the applicant and the DSS as to the payment of housing benefit.  That is a relevant matter which the court has, as I have indicated, taken into consideration throughout 1998.  Whether it is even now possible for the applicant to obtain housing benefit appropriately backdated I do not know, but it is in my judgment now far too late to challenge the order for possession made as long ago as 7th January 1998 or indeed the warrant for possession which was duly executed on 11th December 1998.  In these circumstances the applicant has no realistic prospect of persuading the Court of Appeal to set aside the order of 17th December refusing to set aside the warrant of  restitution.  It follows that the application must be refused.
 
 
LORD JUSTICE MORRITT: I agree.  The application is refused.
 
 
ORDER: Application dismissed.  No order made as to costs.
                              

